
 

 

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 
COUNTY DEPARTMENT, CHANCERY DIVISION 

 
Illinois Land Title Association,  ) 
      ) 
Plaintiff,     ) 
      ) No. 
v.      ) 
      ) 
Karen A. Yarbrough, not personally,   ) 
but solely in her capacity as   )  
Cook County Recorder of Deeds,  ) 
      ) 
Defendant.     ) 
 

Complaint for Mandamus 
 

 Plaintiff, the Illinois Land Title Association (“ILTA”), by its attorneys, complains of 

Defendant, Karen A. Yarbrough, not personally, but solely in her capacity as Cook County 

Recorder of Deeds (the “Recorder”), as follows: 

1. The ILTA is a not for profit organization that has been serving the land title evidencing 

industry in Illinois for over 100 years.   

2. The ILTA serves as an educational vehicle for agents, abstractors and underwriters 

through its industry specific “title school,” and is the only Association in Illinois that represents 

the legislative interests of, and monitors judicial decisions for, its members and the citizens of 

this State on issues of land title evidence and business concerns.  See www.illinoislandtitle.org. 

3. The constituent members of the ILTA include title insurance companies, agents, and 

attorneys that regularly record documents in the public real estate records of the various counties 

in Illinois, including Cook County, to, among other things, document the ownership of, and 

transactions related to, Illinois real estate, including documents involving heirs such as those that 

are the subject of this Complaint. 

4. The Recorder is the public official responsible for the recording of documents entitled to 
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be recorded in the public real estate records of Cook County, Illinois (the “Public Record”).   

5. Illinois law imposes a duty on the Recorder to record certain documents in the 

Public Record. 

6. In particular, 55 ILCS 5/3-5010 provides:  

Duties of recorder. Every recorder shall, as soon as practicable after the receipt of 
any instrument in writing in his office, entitled to be recorded, record the same at 
length in the order of time of its reception, in well bound books to be provided for 
that purpose. 
 

7. Under Section 28 of the Conveyances Act, 765 ILCS 5/28:  

Deeds, mortgages, powers of attorney, and other instruments relating to or 
affecting the title to real estate in this state, shall be recorded in the county in 
which such real estate is situated. 
 

8. As described more fully below, the Recorder is breaching her duty to record deeds and 

other instruments relating to or affecting the title to real estate in this State in accordance with 55 

ILCS 5/3-5010 and 765 ILCS 5/28 by refusing to record Heirship Deeds or Affidavits of 

Heirship in the Public Record unless they are accompanied by a certified Court Order declaring 

Heirship. 

9. In or about April 2018, the Recorder issued the Affidavit of Heirship and/or Survivorship 

Notice attached hereto as Exhibit 1 (the “Notice”). 

10. In the Notice, the Recorder asserted “that documents titled ‘Affidavit of Heirship’ 

and/or ‘Affidavit of Survivorship’ (and other similarly named docs) were being recorded by 

customers who had not first exhausted the Illinois Statutory & Circuit Court Process.” 

11. The Notice included copies of 755 ILCS 5/5-3 and Cook County Circuit Court Rule 12.2, 

as “the Illinois statute & the Cook County Circuit Court rule regarding documents with such 

titles.” 

12. The Notice indicated that the Recorder’s “Offices will NO LONGER accept any 
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document titled ‘Affidavit of Heirship’ or ‘Affidavit of Survivorship’ (and other similarly 

named docs) for recording unless it is a CERTIFIED COPY from the Circuit Court.” 

13. Consistent with the Notice, the Recorder refused to record in the Public Record  

Affidavits of Heirship or Affidavits of Survivorship (collectively “Heirship Affidavits”) unless 

they were accompanied by a certified copy of a Court Order establishing heirship consistent with 

the Affidavits (an “Heirship Order”).   

14. In addition, the Recorder refused to record in the Public Record deeds in which the 

grantor or grantee is an heir, descendant, or legatee or has a similar designation (“Heirship 

Deeds”) without an Heirship Order.   

15. The ILTA, title insurance companies, title insurance agents, and real estate practitioners, 

on behalf of themselves and their customers, objected to the Recorder’s actions (collectively, the 

“Heirship Procedures”) because they were contrary to Illinois law and prevented the public and 

the title insurance industry from placing the interests of heirs in the Public Record at the earliest 

practicable date and required heirs to incur the additional expense and delay of obtaining an 

Heirship Order that was not statutorily required or necessary. 

16. On May 1, 2018, Recorder’s Chief Legal Counsel, James Gleffe, responding to 

communications from the undersigned counsel who had been retained to challenge the 

Recorder’s Heirship Procedures, indicated in an email that the Recorder’s “office is seeking a 

State’s Attorney opinion on the matter.  In the meantime, the Recorder of Deeds Office will not 

be recording any of these documents while our request is pending.”  A copy of the foregoing 

email exchange is attached to this Complaint as Exhibit 2.   

17. Because Mr. Gleffe would not identify the Assistant State’s Attorney (“ASA”) 

responsible for the foregoing opinion, on May 9, 2018, the undersigned counsel sent a letter to 
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the ASA c/o Mr. Gleffe objecting to the Recorder’s Heirship Procedure.  A copy of the May 9, 

2018 letter is attached to this Complaint as Exhibit 3.  

18. Approximately six weeks later, on June 21, 2018, in the absence of a response from Mr. 

Gleffe or the ASA, and after being directed by the State’s Attorney’s Office to ASA Alvin Portis, 

the undersigned counsel sent a letter to ASA Portis to determine the status of the State’s 

Attorney’s opinion and seek a prompt resolution of the dispute over the Heirship Procedures.  A 

copy of the June 21, 2018 letter is attached to this Complaint as Exhibit 4. 

19. Upon information and belief, sometime prior to July 25, 2018, ASA Alvin Portis 

provided the State’s Attorney’s opinion on the Heirship Procedures to the Recorder or her 

representatives. 

20. On July 25, 2018, representatives of First American Title Insurance Company, Attorney’s 

Title Guaranty Fund, Inc., Chicago Title Insurance Company, and AmTrust Title met with ASA 

Portis in an attempt to resolve the dispute over the Heirship Procedure.   

21. Following that meeting and their subsequent communications between seeking to resolve 

the dispute, on September 13, 2018, ASA Portis indicated by email that the Recorder was going 

to implement the procedures set forth in that email, including the recording of the following 

documents without Heirship Orders: Heirship Deeds, Affidavits of Heirship that include a 

disclaimer on the Affidavit making clear that there has not been a judicial determination 

regarding the Affidavit, and Affidavits of Intestate Distribution.    A copy of ASA Portis’ 

September 13, 2018 email is attached to this Complaint as Exhibit 5. 

22. Although the foregoing resolution was acceptable to the title companies whose 

representatives attended the July 25th meeting, by email dated September 24, 2018, ASA 

Portis indicated that, although the Recorder would begin accepting Heirship Deeds 
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without Heirship Orders immediately, the Recorder wanted to conduct a final internal 

review within the next week concerning the recording of Heirship Affidavits.    A copy of 

ASA Portis’ September 24, 2018 email is attached to this Complaint as Exhibit 6. 

23. However, neither the Recorder nor ASA Portis addressed the potential resolution of the 

Heirship Affidavit issue within a week, or even the following month. 

24. Then, on November 5, 2018, Mario A. Reed, Esq., the Recorder’s Director of Public 

Information, sent an email to Howard Samson at Greater Metropolitan Title, LLC entitled “Sorry 

for the confusion, but nothing has changed.”  Despite the Recorder’s prior agreement to record 

Heirship Deeds without requiring proof of the entry of Heirship Orders, Mr. Reed’s email stated 

“that the Honorable Karen A. Yarbrough herself has reaffirmed the Office’s previous position of 

NOT ACCEPTING Heirship Deeds or Affidavits of Heirship UNLESS they are accompanied by 

a Certified Order Declaring Heirship.”  A copy of Mr. Reed’s November 5, 2018 email is 

attached to this Complaint as Exhibit 7. 

25. Later that day, James Gleffe, the Recorder’s Chief Legal Counsel, confirmed that “the 

Recorder’s Office is not going to record Heirship Deeds or Affidavits of Heirship unless they are 

accompanied by an Order declaring Heirship.  This procedure is currently in effect.” A copy of 

the foregoing email is attached to this Complaint as Exhibit 8. 

26. As a result, as of November 5, 2018, the Recorder has made it clear that she is not going 

to record Heirship Deeds or Heirship Affidavits unless Heirship is first proven in a court of law.   

27. This directly impacts the constituent members of the ILTA, their customers, and the 

public at large because real estate transactions have closed, and will continue to close, involving 

Heirship Deeds and Heirship Affidavits that  they cannot record in Cook County without 

expending the time and money needed to obtain an Heirship Order. 

FI
LE

D
 D

AT
E:

 1
1/

13
/2

01
8 

11
:0

3 
AM

   
20

18
C

H
14

15
1



 

[031498.0011/1916109/1] 6 
 

28. Not only does the Recorder not have the discretion to impose such an obligation, but her 

actions violate her statutory recording duties.   

29. As set forth above, under 55 ILCS 5/3-5010, the Recorder “shall” record documents 

“entitled to be recorded.” 

30. Further, under Section 28 of the Illinois Conveyances Act, 765 ILCS 5/28, documents 

entitled to be recorded include “deeds… and other instruments relating to or affecting the title to 

real estate in this State.” 

31. Section 28 of the Conveyances Act makes no distinction between a deed that identifies 

the grantor as an heir of the record owner and one that does not.   

32. In fact, the legislature specified a permissible form of deed in Section 9 of the 

Conveyances Act, 765 ILCS 5/9, and provided that “Every deed in substance in [that] form, 

when otherwise duly executed, shall be deemed and held a conveyance in fee simple, to the 

grantee, his heirs or assigns…,” thus leaving no room for discretion by the Recorder concerning 

the recording of deeds that follow that form.   

33. Moreover, although Section 28 of the Conveyances Act does not specifically refer to 

Heirship Affidavits, such Affidavits (to the extent that they purport to pertain to ownership 

interests in real property) clearly relate to or affect the title to real estate, and thus fall within the 

catchall provision of Section 28 of the Conveyances Act. 

34. The legislature imposed the foregoing mandatory duty on the Recorder to record 

documents relating to or affecting the title to real estate to allow parties claiming interests in land 

to provide the public with constructive notice of their claimed interests expeditiously because, 

under Section 30 of the Conveyances Act, such notice takes effect only upon recording.   

35. As stated in 765 ILCS 5/30:  
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All deeds, mortgages and other instruments of writing which are authorized to be 
recorded, shall take effect and be in force from and after the time of filing the 
same for record, and not before, as to all creditors and subsequent purchasers, 
without notice; and all such deeds and title papers shall be adjudged void as to all 
such creditors and subsequent purchasers, without notice, until the same shall be 
filed for record.   
 

36. Neither of the provisions referenced in Notice, 755 ILCS 5/5-3 or Cook County Circuit 

Court Rule 12.2, give the Recorder the discretion or the authority to ignore the foregoing 

statutory mandate to record documents related to or affecting the title to real estate “as soon as 

practicable after the receipt of any instrument in writing.” 

37. To the contrary, the Recorder’s reliance on 755 ILCS 5/5-3 and Cook County Circuit 

Court Rule 12.2 is misplaced.  

38. In particular, section 5-3(a) of the Probate Act, 755 ILCS 5/5-3(a), says that a court “may 

ascertain and declare the heirship”, not that the court must declare heirship. (emphasis supplied).    

39. Similarly, Circuit Court Rule 12.2 does nothing more than describe the procedure to be 

followed if a person pursues a judicial determination of heirship. 

40. Not only is section 5-3(a) of the Probate Act permissive, but no judicial determination of 

heirship is even contemplated where there is an intestate passage of title to descendants under 

Section 2-1 of the Probate Act, 755 ILCS 5/2-1, which begins as follows (before listing the order 

of intestate passage of title): “Rules of descent and distribution. The intestate real and personal 

estate of a resident decedent and the intestate real estate in this State of a nonresident decedent, 

after all just claims against his estate are fully paid, descends and shall be distributed as follows:”   

41. Contrary to the position being taken by the Recorder, descendants are not required to 

obtain a judicial determination of their rights as an heir under this statutorily specified lineage. 

42. Further, where a question concerning heirship arises, a court proceeding is only one of 

the ways to prove heirship. 
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43. In particular, as set forth in Section 5-3(c) of the Probate Act, 755 ILCS 5/5-3(c): “An 

order of the court declaring heirship is prima facie evidence of the heirship, but any other legal 

method of proving heirship may be resorted to by any party interested therein in any place or 

court where the question may arise.” (emphasis supplied).   

44. As a result, the Recorder’s Heirship Procedures that require a judicial determination of 

heirship directly contravene the express legislative intent evident from the Probate Act, which 

provides that a court “may ascertain and declare the heirship” and that heirship also may be 

established by “any other legal method … in any place or court.” (emphasis supplied). 

45. If the legislature had wanted to mandate that heirship be established in a court of law (for 

recording purposes or otherwise), it could have done so.   

46. Absent such a requirement, the Recorder lacks the authority or the discretion to require 

an heir to obtain a judicial determination of heirship as a prerequisite to recording instruments 

that refer to heirship. 

47. The legislative expression of the Recorder’s statutory duty to record all instruments 

received by her relating to real estate also is evident from the recently enacted Fraud and Referral 

Review statute, 55 ILCS 5/3-5010.5. 

48. In that Act, the legislature established a process for county recorders to follow when they 

have a concern about a particular document that “cause[s] the recorder to reasonably believe that 

the filing may be fraudulent, unlawfully altered, or intended to unlawfully cloud or transfer the 

title of any real property.”  55 ILCS 5/3-5010.5(c). 

49. As set forth at 55 ILCS 5/3-5010.5(d) and (g), this procedure applies after the Recorder 

has recorded a document that he or she is statutorily required to record, by providing for an 

internal review and reference to an administrative law judge after notice to, and request from, the 
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last owner of record of the document as follows: 

(d) Determinations. If a recorder determines, after review by legal staff and 
counsel, that a deed or instrument that is recorded in the grantor's index or the 
grantee's index may be fraudulent, unlawfully altered, or intended to unlawfully 
cloud or transfer the title of any real property, he or she shall refer the deed or 
instrument to an administrative law judge for review pursuant to subsection (g) 
of this Section…. 
 
(g) Referral and review process. Prior to referral, the recorder shall notify the last 
owner of record of the document or documents suspected to be fraudulent. The 
person, entity, or legal representative thereof shall confirm in writing his or her 
belief that a document or documents are suspected to be fraudulent and may 
request that the recorder refer the case for review. Upon request, the recorder 
shall bring a case to its county department of administrative hearings and, within 
10 business days after receipt, an administrative law judge shall schedule a 
hearing to occur no later than 30 days after receiving the referral…. 
 

50. Clearly, if the legislature had wanted to give the Recorder the discretion to reject 

questionable documents before recording, it could have. 

51. However, it did not, instead limiting challenges to documents after they are recorded and, 

even then, requiring the Recorder to have a reasonable belief that a particular recorded document 

is fraudulent, coupled with the last record owner’s request for administrative review.   

52. The Recorder is well aware of this statutory limitation on her authority to reject 

documents submitted for recording. 

53. As stated by the Recorder in a video accessible on her website entitled the “Review and 

Refer Law”:  Illinois has an “open recording system.”  As a result, “county recorders are required 

to record any document that meets legal standards.  We are not authorized by law to verify the 

legal claims made in documents.”    https://vimeo.com/91754595 

54. The reason for this is clear.  A real property title system such as ours that is dependent on 

the public record cannot function effectively unless people can record “instruments relating to or 

affecting the title to real estate” without delay and “as soon as practicable after the receipt of any 
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instrument” by the Recorder; otherwise, their interests will be in jeopardy until they can establish 

the legality of those instruments to the satisfaction of the Recorder or a court of law.  

55. Although recorded documents may be challenged through the Fraud and Referral Review 

statute or a quiet title action, nothing in Illinois law requires proof of validity as a prerequisite to 

recording.  To conclude otherwise would unduly delay and increase the cost of real estate 

transactions, as heirs will have to incur the costs and time involved in proving their interests in a 

court of law and title insurers will be unable to insure heirship interests and transactions unless 

and until they can be made part of the Public Record. 

56. The constituent members of the ILTA, their customers (including, but not limited to 

heirs), and the public at large have a clear right to relief based on their statutory right to record 

Heirship Deeds, Heirship Affidavits, and other instruments relating to or affecting the title to real 

estate in this State without first proving by Heirship Order heirship or the entitlement of the 

parties to the subject instrument to engage in the subject transaction. 

57. The Recorder has a clear statutory duty to record Heirship Deeds, Heirship Affidavits, 

and other instruments relating to or affecting the title to real estate in this State without first 

requiring the recording party to prove by Heirship Order heirship or the entitlement of the parties 

to the subject instrument to engage in the subject transaction. 

58. The Recorder has the clear authority to comply with an order granting mandamus relief 

by recording Heirship Deeds, Heirship Affidavits, and other instruments relating to or affecting 

the title to real estate in this State without first requiring the recording party to prove by Heirship 

Order heirship or the entitlement of the parties to the subject instrument to engage in the subject 

transaction. 

Wherefore, Plaintiff, Illinois Land Title Association, requests that this Court enter an 
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Order of Mandamus directing and requiring Defendant, Karen A. Yarbrough, not personally, but 

solely in her capacity as Cook County Recorder of Deeds, to record in the Public Record 

Heirship Deeds, Heirship Affidavits, and other instruments relating to or affecting the title to real 

estate in this State without first requiring the recording party to prove by Heirship Order heirship 

or the entitlement of the parties to the subject instrument to engage in the subject transaction, and 

grant such other and further relief as the Court deems just. 

 
Plaintiff, Illinois Land Title Association, 
 
BY: /s/ Ronald A. Damashek   

      One of its attorneys 
 
 
Ronald A. Damashek 
Stahl Cowen Crowley Addis, LLC 
55 W. Monroe, Suite 1200 
Chicago, IL 60603 
312/377-7858 
Firm Id. : 38642 
rdamashek@stahlcowen.com 
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